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Draft: [date]
Dated  


[NAME OF EMPLOYER]
(1)


AND


[EMPLOYEE FIRST NAME] [EMPLOYEE SURNAME] 
(2)

                                                                   

DIRECTOR’S SERVICE AGREEMENT

                                                                   

	


Agreement dated [date]
BETWEEN

(1) ‘The Company’ [name and registered number] whose registered office is at [address].
(2)
‘The Executive’ [name and address]
1. Interpretation

1.1
The headings and marginal headings to the clauses are for convenience only and have no legal effect.

1.2
Any reference in this Agreement to any Act or delegated legislation includes any statutory modification or re-enactment of it or the provision referred to.

1.3
In this Agreement:

(a) ‘Associated Company’ means any company which for the time being is:

(i)
a company having an ordinary share capital (as defined in s.832 of the Income and Corporation Taxes Act 1988 as amended) of which not less than 25 per cent is owned directly or indirectly by the Company (or its holding company) applying the provisions of s.838 of Income and Corporation Taxes Act 1988 in the determination of ownership;

(ii)
a holding company (as defined in s.736 of the Companies Act 1985) of the Company; or

(ii) a subsidiary (as defined in s.736 of the Companies Act 1985) of any such holding company.

(b) ‘the Board’ means the Board of Directors of the Company and includes any committee of the Board duly appointed by it

(c)
‘Business Plan’ means the summary prepared from time to time of the Company’s expected revenues and costs over the coming years, and the strategy the Company will follow in order to realise the profits indicated in the Business Plan. A copy of the current Business Plan is attached as [specify], and is incorporated into this contract.

(d)
‘Company Invention’ means any improvement, invention, formula, process or discovery of whatever nature made by the Executive which applying the provisions of s.39 of the Patents Act 1977 in the determination of ownership is, as between the parties, the property of the Company.

(e) ‘Confidential Business Information’ means all and any Know-how or information (whether or not recorded in documentary form, or on computer disk or tape) relating to the business methods, corporate plans, finances, research, development projects of the Company; details of customers or potential customers of the Company, the nature of the customers’ business operations, all confidential aspects of customers’ business relationships with the Company; all and any trade secrets, secret formulae, inventions and any other intellectual property rights howsoever arising, designs of the Company or other confidential technical information relating to the research and development, production or supply of any past, present or future product or service of the Company, and other information to which the Company attaches an equivalent level of confidentiality or in respect of which it owes an obligation of confidentiality to a third party.


(f)
‘Control’ has the meaning given to it by s.840 of Income and Corporation Taxes Act 1988.

(f) ‘Know-how’ means any skills, knowledge, experience, technical information or techniques of whatever nature utilised or gained by the relevant person in the course of its business.

(h)
‘Managing Director’ means any person or persons jointly holding such office of the Company from time to time and includes any person(s) exercising substantially the functions of a managing director or chief executive officer of the Company.

2.
Appointment and duration

2.1
The Company appoints the Executive and the Executive agrees to act as [give details] of the Company. The Executive accepts that the Company may at its discretion require her to perform other duties or tasks not within the scope of her normal duties or not to perform any duties at all and save for the latter case, the Executive agrees to perform those duties or undertake those tasks as if they were specifically required under this Agreement.

[2.2
The appointment shall be conditional upon the Executive obtaining an entry visa to the United Kingdom and a United Kingdom work permit as well as fulfilling any other requirements of United Kingdom law.]

2.3
The appointment commenced on [date] and shall continue until terminated by either party giving the other not less than 6 months’ prior notice. The appointment is subject to earlier termination in accordance with clause 15.

2.4
The Executive warrants that by virtue of entering into this Agreement (or the other agreements or arrangements made or to be made between the Company or any Associated Company and her) she will not be in breach of any express or implied terms of any contract with or of any other obligation to any third party binding upon her.

3.
Duties of Executive

3.1
The Executive shall at all times during the period of this Agreement:

(a)
devote the whole of her time, attention and ability to the duties of her appointment;

(b)
faithfully and diligently perform those duties (if any) and exercise such powers consistent with them, which are from time to time assigned to or vested in her;

(c)
obey all lawful and reasonable directions of the Board;

(d)
use her best endeavours to promote the interests of the Company and its Associated Companies.

3.2
The Executive shall (without further remuneration) if and for so long as the Company requires:

(a)
carry out the duties of her appointment on behalf of any Associated Company;

(b)
act as an officer of any Associated Company or hold any other appointment or office as nominee or representative of the Company or any Associated Company;

(c)
carry out such duties and the duties attendant on any such appointment as if they were duties to be performed by her on behalf of the Company.

4.
Reporting

The Executive shall at all times keep the Board promptly and fully informed in writing if so requested of her conduct of the business or affairs of the Company and its Associated Companies and provide such explanations as the Board may require.

5.
Place of work

The Executive shall perform her duties at such place of business of the Company or of any Associated Company as the Company requires whether inside or outside the United Kingdom.

6.
Inventions

6.1
If at any time during her appointment the Executive (whether alone or with any other person or persons) makes any invention, whether relating directly or indirectly to the business of the Company, the Executive shall promptly disclose to the Company full details, including drawings and models, of such invention to enable the Company to determine whether it is a Company Invention. Further, forthwith following the origination or development of any Confidential Business Information during the course of the provision of or otherwise related to the appointment, the Executive shall disclose and make available such Confidential Business Information to the Company.

6.2
The Executive agrees to assign to the Company all right, title and interest in and to any Company Inventions or Confidential Business Information made, originated or developed during the course of or otherwise related to the appointment together with any other intellectual property rights arising out of the appointment and further agrees to assist the Company (at the Company’s expense) in connection with any application for patent rights and to do all such acts and things as the Company’s legal advisers may advise are necessary or desirable in connection with any such assignment or assistance.

6.3
Decisions as to the patenting and exploitation of any Company Invention shall be in the sole discretion of the Company. 

6.4
The Executive irrevocably appoints the Company to be her attorney or agent in her name and on her behalf to execute documents, to use the Executive’s name and to do all things which may be necessary or desirable for the Company to obtain for itself or its nominee the full benefit of the provisions of clause 6.2 and a certificate in writing signed by any Director or the Secretary of the Company, that any instrument or act falls within the authority hereby conferred, shall be conclusive evidence that such is the case so far as any third party is concerned.

7.
Copyright

7.1
The Executive shall promptly disclose to the Company all copyright works originated conceived or made by her alone or with others (except only those works originated conceived written or made by her wholly outside her normal working hours and wholly unconnected with this appointment) and shall until such rights shall be fully and absolutely vested in the Company hold them on trust for the Company.

7.2
The Executive hereby assigns to the Company by way of future assignment all copyright and other proprietary rights if any for the full terms thereof throughout the world in respect of all copyright works originated, conceived, written or made by the Executive (except only those works originated, conceived, written or made by the Executive wholly outside her normal working hours and wholly unconnected with her appointment) during the period of her appointment by the Company. 

7.3
The Executive hereby irrevocably and unconditionally waives in favour of the Company any and all moral rights conferred on her by Chapter IV of Part 1 of the Copyright Designs and Patents Act 1988 for any work in which copyright or design right is vested in the Company whether by clause 7.2 or otherwise.

7.4
The Executive will at the request and expense of the Company do all things necessary or desirable to substantiate the rights of the Company under clauses 7.2 and 7.3.

8.
Intellectual property warranties and confidentiality

8.1
The Executive warrants and represents that the Executive will be free to assign inventions (where such inventions constitute Company Inventions), Confidential Business Information and other intellectual property rights conceived, originated or made by the Executive during the course of this appointment to the Company pursuant hereto without any third party claims, liens, charges or encumbrances of any kind and that the Executive is free of any duties or obligations to third parties which may conflict with the terms of this Agreement. 

8.2
The Executive shall not either during her appointment or at any time after its termination:

(a)
disclose to any person or persons (except to those authorised by the Company to know or as otherwise required by law);

(b)
copy or reproduce in any form or by any media or allow others access to or to copy or reproduce;

(c)
use for her own purposes or for any purposes other than those of the Company;

(d)
through any failure to exercise all due care and diligence cause any unauthorised disclosure of; 

any Confidential Business Information which she has obtained by virtue of her appointment. 

8.3
The obligations of confidence referred to in this clause 8 shall not apply to any Confidential Business Information or other information which:

(i)
is in the possession of and is at the free disposal of the Executive or is published or is otherwise in the public domain prior to the receipt of such Confidential Business Information or other information by the Executive;

(ii)
is or becomes publicly available on a non-confidential basis through no fault of the Executive;

(iii)
is received in good faith by the Executive from a third party who, on reasonable enquiry by the Executive claims to have no obligations of confidence to the Company in respect of it and who imposes no obligations of confidence upon the Executive.

8.4
The provisions of clause 8.2 shall apply mutatis mutandis in relation to the Confidential Business Information of each Associated Company which the Executive may have received or obtained during her appointment and the Executive shall upon request enter into an enforceable agreement with any such Company to the like effect.

8.5
All notes, memoranda, records and writing made by the Executive relating to the business of the Company or any Associated Company shall be and remain the property of the Company or Associated Company to whose business they relate and shall be delivered by her to the Company to which they belong forthwith upon request. 

8.6
The Executive undertakes to do such things and sign such documents as shall be reasonably necessary to give effect to the provisions of this clause 8.

8.7
The Executive agrees that the restrictions set out above in this clause 8 are in addition to and shall not affect all other express and implied duties of confidentiality owed by the Executive to the Company, its subsidiaries or any Associated Company and shall survive the termination or expiry (howsoever arising) of the appointment.

8.8
The obligations of the parties under this clause 8 shall survive the expiry or the termination of this Agreement for whatever reason.

9.
Conflict of interest

9.1
During this Agreement the Executive shall not (except as a representative or nominee of the Company or any Associated Company or otherwise with the prior consent in writing of the Board) be directly or indirectly engaged, concerned or interested in any other business which is wholly or partly in competition with the business carried on by the Company or any Associated Company or any of the foregoing by itself or themselves or in partnership, common ownership or as a joint venture with any third party or, as regards any goods or services, is a supplier to or customer of any such Company.

9.2
Subject to any regulations from time to time issued by the Company which may apply to her, the Executive shall not receive or obtain directly or indirectly any discount, rebate, commission or other inducement in respect of any sale or purchase of any goods or services effected or other business transacted (whether or not by her) by or on behalf of the Company or any Associated Company and if she (or any firm or Company in which she is directly or indirectly engaged, concerned or interested) shall obtain any such discount, rebate, commission or inducement she shall immediately account to the Company for the amount received by her or the amount received by such firm or Company.

10.
Share dealings

The Executive shall comply where relevant with every rule of law, every regulation of any recognised stock exchange on which the Company’s or any Associated Company’s shares are quoted and every regulation of the Company from time to time in force in relation to dealings in shares, debentures or other securities of the Company or any Associated Company and unpublished price sensitive information affecting the shares, debentures or other securities of any other Company provided always that in relation to overseas dealing the Executive shall also comply with all laws of the state and all regulations of the stock exchange, market or dealing system in which such dealings take place.

11.
Statements

The Executive shall not at any time make any untrue or misleading statement in relation to the Company or any Associated Company.

12.
Remuneration

12.1
During her appointment as [give details] of the Company, the Executive shall be entitled to the remuneration package applicable in accordance with [specify]. 
12.2
The Executive hereby authorises the Company to deduct from any remuneration accrued and due to her under the terms of this Agreement (whether or not actually paid during the term of this Agreement) or from any pay in lieu of notice:

(a)
any overpayment of salary or expenses or payment made to the Executive by mistake or through any misrepresentation;

(b)
any debt owed by the Executive to the Company; and

(c)
any other sum or sums which may from time to time be required or authorised pursuant to s.13 of the Employment Rights Act 1996.

12.3
The Executive’s basic salary shall be reviewed by the Board as at 1 January each year and the rate of basic salary may be increased by the Company with effect from that date by such amount if any as it shall think fit. 

13.
Expenses

The Company shall reimburse the Executive on a monthly basis for all travelling, hotel, entertainment and other expenses wholly and exclusively and necessarily incurred by her in the proper performance of her duties subject to the Executive complying with such guidelines or regulations issued by the Company from time to time in this respect and to the production to the Company of such vouchers or other evidence of actual payment of the expenses as the Company may reasonably require.

14.
Holiday

14.1
In addition to public holidays the Executive is entitled to [number] working days paid holiday in each holiday year from 1 January to 31 December to be taken at such time or times as are agreed with the Board. The Executive shall not without the consent of the Board carry forward any unused part of her holiday entitlement to a subsequent year.

14.2
For the holiday year during which her appointment commences or terminates, the Executive is entitled to 2 working days holiday for each calendar month completed in the employment of the Company for that year. On the termination of her appointment for whatever reason the Executive shall be entitled to pay in lieu of outstanding holiday entitlement provided that if she shall have taken more days holiday than her accrued entitlement, the Company is hereby authorised to make appropriate deduction from the Executive’s final salary payment. The basis for payment shall be 1/253 3 annual salary for each day.

15.
Termination and incapacity

15.1
The Company may by notice terminate this Agreement with immediate effect if the Executive:

(a)
commits any act of gross misconduct or repeats or continues after written warning any other serious breach of her obligations under this Agreement; or

(b)
is guilty of any conduct which in the reasonable opinion of the Board brings her, the Company or any Associated Company into disrepute; or

(c)
is convicted of any criminal offence (excluding an offence under road traffic legislation in the United Kingdom or elsewhere for which she is not sentenced to any term of imprisonment whether immediate or suspended); or

(d)
commits any act of fraud or dishonesty whether relating to the Company, any Associated Company, any of its or their appointees or otherwise; or 

(e)
becomes bankrupt or makes any arrangements or composition with her creditors generally; or

(f)
is, in the reasonable opinion of the Board, incompetent in the performance of her duties; or

(g)
shall become of unsound mind or become a patient under the Mental Health Act 1983; or

(g) becomes prevented by an applicable law or regulation from performing any material part of her duties.

15.2
Incapacity:
(a)
If the Executive shall be prevented by illness, accident, injury or other incapacity from properly performing her duties hereunder she shall report this fact forthwith to the Board and if the Executive is so prevented for 7 or more consecutive days she shall provide a medical practitioner’s statement on the eighth day and weekly thereafter so that the whole period of absence is certified by such medical certificates.

(b)
If the Executive shall be absent from her duties due to illness (including mental disorder) accident or other incapacity duly certified in accordance with the provisions of (a) hereof she shall continue to be paid her full remuneration hereunder during her absence for a total of up to 6 weeks absence in any 1 year of employment under this Agreement such remuneration to be inclusive of any statutory sick pay or social security benefits to which she may be entitled (whether or not recovered). Thereafter the Executive shall continue to be paid such remuneration, if any, as the Board shall in its discretion from time to time allow. If such absence shall aggregate in all 26 weeks in any 52 consecutive weeks the Company may terminate the employment of the Executive by giving 6 weeks’ prior notice provided that the Company shall withdraw any such notice if during the currency of the notice the Executive returns to full time duties and provides a medical practitioner’s certificate satisfactory to the Board to the effect that she has fully recovered her health and that no recurrence of her illness or incapacity can reasonably be anticipated.

(c)
For statutory sick pay purposes the Executive’s qualifying days shall be her normal working days.

(d)
At any time during the period of her employment, the Executive shall at the request and expense of the Company permit herself to be examined by a registered medical practitioner to be selected by the Company and shall authorise such medical practitioner to disclose to and discuss with the Company’s medical adviser the results of such examination and any matters which arise from it in order that the Company’s medical adviser can notify the Company of any matters which, in her opinion, might hinder or prevent the Executive (during the period of incapacity) from returning to work or for any period of time (in other circumstances) from properly performing duties of her appointment at any time.

(e)
If the Executive shall be prevented by incapacity from properly performing her duties and such incapacity shall be or appear to be occasioned by actionable negligence of a third party in respect of which damages are or may be recoverable the Executive shall immediately notify the Board of that fact and of any claim, compromise, settlement or judgment made or awarded in connection with it and shall give to the Board all particulars the Board may reasonably require and shall if required by the Board refund to the Company that part of any damages recovered relating to loss of earnings for the period of the incapacity as the Board may reasonably determine provided that the amount to be refunded shall not exceed the amount of damages or compensation recovered by her less any costs borne by the Executive in connection with the recovery of such damages or compensation and shall not exceed the total remuneration paid to her by way of salary in respect of the period of the incapacity.

15.3
Pay in lieu: Notwithstanding any other provision, the Company may, at its sole discretion, by written notice elect to give the Executive a payment of salary for any unexpired period of notice in connection with her employment, less such sum as it considers at its sole discretion appropriate (having regard to her obligation to mitigate her loss and to the receipt of a lump sum payment) and such other deductions as are required by law. For the avoidance of doubt this clause will not prevent the Company from terminating the Executive’s employment in breach of its terms. 

15.4
Miscellaneous: On the termination of the Agreement for whatever reason, the Executive shall:

(a)
at the request of the Company resign from office as a Director of the Company and from all offices held by her in any Associated Company and from all other appointments or offices which she holds as nominee or representative of the Company or any Associated Company without claim for compensation and if she should fail to do so within 7 days the Company is hereby irrevocably authorised to appoint some person in her name and on her behalf to sign any documents or do any things necessary or requisite to give effect to such resignation. Such resignation(s) shall be without prejudice to any claims which the Executive may have against any Company arising out of this Agreement or the termination thereof;

(b)
immediately deliver to the Company or to its order all books, documents, papers (including copies), materials, credit cards, keys and other property of or relating to the business of the Company or any Associated Company then in her possession or which are or were last under her power or control.

15.5
Neither the Company (nor its subsidiaries or any Associated Company) shall be obliged to provide work to the Executive at any time after notice of termination shall have been given by either party under any of the provisions of this Agreement and the Company may, in its discretion, take any one or more of the following steps in respect of all or part of an unexpired period of notice:

(a)
assign the Executive to other duties provided the Executive’s general standing and reputation are not materially adversely affected;

(b)
withdraw any powers vested in, or duties assigned to, the Executive provided the Executive’s general standing and reputation are not materially adversely affected; or 

(c)
instruct the Executive to remain away from work during the notice period on ‘Garden Leave’, in which case (whether it is the Executive or the Company which has given notice) the Executive will be required to comply with any conditions laid down by the Company and whilst on full pay and benefits hereunder during that time the Executive will not be permitted to work for any other person, firm, client, corporation or on the Executive’s own behalf without the Company’s written consent; this may include but is not limited to taking any accrued but untaken holiday during the Garden Leave period.

15.6
Save as expressly provided in this Agreement the Executive shall have no claim against the Company, in respect of the termination of this appointment:

(a)
by reason of the liquidation of the Company for the purposes of amalgamation or reconstruction or as part of any arrangements for the amalgamation or demerger of the undertaking of the Company not involving liquidation provided that the Executive shall have been offered employment with the amalgamated or reconstructed or demerged Company or companies on terms no less favourable to her than under this appointment; or 

(b)
in relation to any provision in any articles of association, agreement or arrangement which has the effect of requiring the Executive to sell, transfer or give up any shares, securities, options or rights at any price or which causes any options or other rights granted to her to become prematurely exercisable or to lapse.

16.
Protective covenants

16.1
Non-competition: The Executive shall not within the Prohibited Area for a period commencing on the date of this Agreement and ending 9 months after the termination of her employment hereunder (howsoever that comes about and whether lawful or not) (the ‘Non-compete Term’):

(a)
be directly or indirectly engaged, concerned or interested in any capacity whether as director, principal, agent, partner, consultant, employee, employer, shareholder or otherwise in any other business of whatever kind which is wholly or partly in competition with the business carried on by the Company or any of its subsidiaries or any Associated Company;

(b)
be directly or indirectly engaged, concerned or interested in any capacity whether as director, principal, agent, partner, consultant, employee, employer, shareholder or otherwise in any business concern which has at any time during the last 2 years of the Executive’s employment hereunder supplied any goods materials or services to or been a customer of the Company or any of its subsidiaries or any Associated Company.

The provisions of (a) and (b) shall not restrain the Executive after the termination of her employment hereunder (howsoever that comes about and whether lawful or not) from engaging in or accepting employment with any business concern where the Executive’s duties or work shall relate either solely or exclusively to part or parts of the world outside the Prohibited Area or to services, goods or materials of a kind or nature with which the Executive was not concerned to a material extent during the period of 12 months prior to the termination of her employment hereunder.

16.2
Non-solicitation: During the Non-compete Term the Executive shall not within the Prohibited Area directly or indirectly and whether on her own behalf or on behalf of any other business concern, person, partnership, firm, Company or other body which is wholly or partly in competition with the business carried on by the Company:

(a)
canvas, solicit, deal with or approach or cause or assist to be canvassed or solicited, dealt or approached for orders in respect of any services provided or any goods dealt in by the Company and/or any Associated Company in respect of the provision or sale of which the Executive was engaged during the last 9 months of her employment with the Company any person or persons who at the date of the termination of the Executive’s appointment was negotiating with the Company for the supply of services or goods or within 9 months prior to such date is or was a client or customer of the Company (or any Associated Company) or was in the habit of dealing with the Company or any Associated Company;

(b)
interfere or seek to interfere or take such steps as may interfere with the continuance of supplies to the Company and/or any Associated Company or the terms relating to such supplies from any suppliers who have been supplying components, materials or services to the Company and/or any Associated Company at any time during the last 9 months of her employment hereunder;

(c)
solicit or entice or endeavour to solicit or entice away from the Company or any Associated Company any person employed by the Company or any Associated Company at the date of termination of this Agreement, whether or not such person would commit a breach of his contract of employment by reason of so leaving the service of the Company or any Associated Company;

(d)
deal with any person or persons who or which at any time during the period of 9 months prior to termination of the Executive’s employment hereunder have been in the habit of dealing under contract with the Company or its subsidiaries or any Associated Company and with whom the Executive shall have dealt.

16.3
The Executive shall not, at any time after the termination of this Agreement, either on her own behalf or on behalf of any other person, firm or Company directly or indirectly falsely represent herself as being in any way connected with or interested in the business of the Company or any Associated Company (other than as a consultant or a member if such is the case) or use any name which is identical or similar to or likely to be confused with the name of the Company or any Associated Company or any product or service produced or provided by the Company, its subsidiaries or any Associated Company.

16.4
The Executive agrees that the Company’s remedies at law for breach or threat of breach by the Executive of the provisions of this clause 16 or clause 8 above may be inadequate, and that the Company shall be entitled to an injunction or injunctions to prevent breaches of such provisions and to enforce specifically such provisions, in addition to any other remedy to which the Company may be entitled at law or in equity.

16.5
For the purposes of this clause 16 ‘Prohibited Area’ means the European Union and any other country in which the Company carries on business from time to time or in which the Company has concrete plans to carry on business within the period of 12 months following the date of termination of employment and ‘business carried on by the Company’ means all and any projects services or other commercial activities of the Company which the Company shall carry on with a view to a profit.

16.6
The parties agree that each of the covenants set out in clauses 16.1 and 16.2 above is separate and severable and enforceable accordingly and whilst the restrictions are considered by the parties to be reasonable in all the circumstances as at the date hereof it is acknowledged that restrictions of such a nature may be invalid because of changing circumstances or other unforeseen reasons and accordingly if any of the restrictions shall be adjudged to be void or ineffective for whatever reason but would be adjudged to be valid and effective if part of the wording thereof were deleted or the periods thereof reduced or the area thereof reduced in scope, they shall apply with such modifications as may be necessary to make them valid and effective. The Executive further acknowledges and agrees that she has an obligation to draw the provisions of this clause 16 to the attention of any third party who at any time during the Non-compete Term offers employment to the Executive.

17.
General

17.1
Statutory particulars: The further particulars of terms of employment not contained in the body of this Agreement which must be given to the Executive in compliance with Part 1 of the Employment Rights Act 1996 are given in Schedule 1.

17.2
Prior agreements: This Agreement sets out the entire agreement and understanding of the parties and is in substitution for any previous contracts of employment or for services between the Company or any Associated Company and the Executive which shall be deemed to have been terminated by mutual consent.

17.3
Accrued rights: The expiration or termination of this Agreement however arising shall not operate to affect such of the provisions of this Agreement as are expressed to operate or have effect after expiration or termination thereof and shall be without prejudice to any accrued rights or remedies of the parties.

17.4
Proper law: The validity construction and performance of this Agreement shall be governed by English law.

17.5
Acceptance of jurisdiction: All disputes claims or proceedings between the parties relating to the validity, construction or performance of this Agreement shall be subject to the non-exclusive jurisdiction of the High Court of Justice in England and Wales (‘the High Court’) to which the parties irrevocably submit. Each party irrevocably consents to the award or grant of any relief in any such proceedings before the High Court and either party shall be entitled to take proceedings in any other jurisdiction to enforce a judgment or order of the High Court.

17.6
Notices: Any notice to be given by a party under this Agreement must be in writing in English language and must be given by delivery at or sending by first class post or other more speedy postal service, or by telex, facsimile transmission or other means of telecommunication in permanent written form to the last known postal address or relevant telecommunications number of the other party. Where notice is given by sending in such prescribed manner it shall be deemed to have been received when in the ordinary course of the means of transmission it would be received by the addressee. To prove the giving of a notice it shall be sufficient to show it was despatched. A notice shall have effect from the earlier of its actual or deemed receipt by the addressee.

17.7
Variation or amendment: Any variation of or amendment to this Agreement, or any waiver connected with this Agreement, shall be void for all purposes unless:

(a)
in the case of an amendment or variation, it is agreed to in writing signed by or on behalf of each of the parties; or

(b)
in the case of a waiver, it is set out in writing signed by or on behalf of the party granting the waiver.

17.8
Severability: If any one or more of the provisions of this agreement is, or becomes, invalid, unenforceable or illegal, the validity, enforceability or legality of the remaining provisions shall not be impaired.

Signed ..................................................................................... Date ....................................

Executive

Signed ..................................................................................... Date ....................................

Company

SCHEDULE 1: Employment rights act 1996, part 1

The following information is given to supplement the information given in the body of the Agreement in order to comply with the requirements of Part 1 of the 1996 Act.

1.
The Executive’s employment by the Company commenced on [date].

2.
No employment of the Executive with a previous employer shall count towards her continuous period of employment with the Company.

3.
The Executive’s hours of work are the normal hours of the Company from 9 a.m. to 5 p.m. Monday to Friday each week together with such additional hours as may be necessary so as properly to fulfil her duties. The Executive hereby acknowledges that regulation 4(1) of the Working Time Regulations 1998 shall not apply to this Agreement by virtue of regulation 20 of such Regulations.

4.
No Contracting-Out Certificate pursuant to the provisions of the Pension Schemes Act 1993 is in force in respect of the Executive’s employment.

5.
As regards disciplinary matters if any breach of this Agreement by the Executive has occurred or is suspected to have occurred the Board shall raise the matter with the Executive. If the breach is serious or, although minor in nature, has continued after warning then a disciplinary meeting will be held which shall be conducted by the Board. The Executive shall be told of the nature of the breach and such evidence as may exist before the meeting. Any decision to dismiss or to take any other disciplinary measure following such meeting will be taken by the Board after considering the available evidence and interviewing the Executive. The Executive may appeal to [give details] in writing against any disciplinary action taken provided that any such appeal is made within 48 hours of that action being taken. At any stage of the disciplinary procedure the Executive may be suspended with pay whilst the circumstances of any complaint are being investigated.

6.
If the Executive has any grievance relating to her employment (other than one relating to a disciplinary decision) she should refer such grievance to [specify] and if the grievance is not resolved by discussion with her it will be referred to [specify] for resolution.

7.
No collective agreement directly affects the terms and conditions of the Executive’s employment.

SCHEDULE 2: Remuneration Package

1.
The Remuneration Package set out in paragraphs 3 and 4 below (‘Remuneration Package A’) shall apply to the Executive’s employment as [give details] on her appointment and shall continue to apply provided that [specify condition].

2.
If the condition set out in paragraph 1 is not satisfied but the Company nevertheless resolves to continue the Executive’s appointment as [give details] and does not exercise its power to terminate under this Agreement, then the remuneration package set out in paragraph 5 (‘Remuneration Package B’) shall apply to the Executive’s appointment.

3.
The Company shall pay to the Executive a total remuneration package of £[amount] per annum. Such package shall consist of a basic salary which shall accrue day-to-day and be payable by equal monthly instalments in arrears and such of the Benefits as the Executive shall elect provided that in such circumstances the basic salary shall be reduced by the cost to the Company of providing such Benefits. The basic salary shall be deemed to include any fees receivable by the Executive as a Director of the Company or any Associated Company, or of any other Company or unincorporated body in which she holds office as nominee or representative of the Company or any Associated Company. 

4.
In addition to her annual salary, the Executive shall be entitled to an equity participation of [11.5%] on the terms set out below.

(a)
Shares: The Executive will be entitled to receive [1.5%] of the share capital of the Company as at the day immediately preceding the Current Capital Increase in exchange for a US$[amount] cash contribution paid to the Company by the Executive, provided that such sum is received by the Company before [date].
(b)
Options: The Executive will be entitled to options to acquire [10%] of the share capital of the Company as at the date immediately preceding the Current Capital Increase at a strike price per share calculated by reference to a Company valuation of US$[amount] (i.e. at a [70%] discount to the First Round Pre-money Value of US$[amount]) such options to vest and be exercisable as follows:

(i)
[7%] to be vested over a 3-year period (one-third each year);

(ii)
[1%] to be vested upon successful completion of the first year objectives as stated in the Business Plan;

(iii)
[2%] to be vested upon successful completion of the second year objectives as stated in the Business Plan.

5.
The Company shall pay to the Executive:

(a)
a remuneration package of US$[amount] per annum. Such package shall consist of a basic salary which shall accrue day-to-day and be payable by equal monthly instalments in arrears and such of the Benefits as the Executive shall elect provided that in such circumstances the basic salary shall be reduced by the cost to the Company of providing such Benefits. The basic salary shall be deemed to include any fees receivable by the Executive as a Director of the Company or any Associated Company, or of any other Company or unincorporated body in which she holds office as nominee or representative of the Company or any Associated Company; and

(b)
a bonus of US$[amount] in the first year upon successful completion of the Company’s first year Business Plan and of US$[amount] upon successful completion of the Company’s second year Business Plan; and

(c)
an equity package consisting of options to acquire [7%] of the share capital of the Company as at the date immediately preceding the Current Capital Increase at a strike price per share calculated by reference to a Company valuation of US$[amount], such options to vest and be exercisable over a 3-year period beginning on [date] (one-third per year).

6.
If a Change of Control of the Company takes place before [date] and as a result of the Change of Control the Company resolves to terminate the Executive’s appointment the Executive shall be granted an option to acquire [5%] of the Company’s share capital as at the date immediately prior to the Current Capital Increase at a strike price per share calculated by reference to a [70%] discount to the valuation of the Company as at the date of Change of Control, but shall not in those circumstances be entitled to receive any shares or share options under clauses 4 or 5 above.

7.
In the event that there is a Change of Control of the Company after [date] or the Company does an Initial Public Offering, all of the Executive’s options to acquire shares shall vest and become exercisable instantaneously.

8.
If the Company shall undergo any process of reconstruction or amalgamation (including an administrative reorganisation) whether or not involving the liquidation of the Company, the Company will use its reasonable endeavours to ensure that the Executive shall be offered employment by the successor or proposed successor to the Company or any other Associated Company on the terms mutatis mutandis set out in this Agreement (other than the identity of the employer). If the Executive shall have failed to accept any such offer within 1 month, then the Company may terminate this Agreement forthwith. In such event the Executive shall have no claim for compensation against the Company in respect of such termination save as provided under the provisions of the Employment Rights Act 1996.

9.
In this Schedule ‘Benefits’ means the benefits which the Company elects in its absolute discretion to make available to the Executive from time to time which at the date of this Agreement are as follows:

(a)
Pension: The Company will contribute [amount]% of the Executive’s basic salary towards the Company’s pension scheme. The Executive may, after one year’s satisfactory service, become eligible to join the ‘Top Hat’ Pension Scheme.

(b)
Insurance: The Executive shall be entitled to participate at the Company’s expense for herself, her spouse (and dependent children) in the Company’s private medical expenses insurance scheme, which the Company shall set up within a reasonable time of this Agreement. The Company may also take out a ‘Keyman’ Policy and/or a ‘Critical Illness’ policy at its entire expense for which the Executive must submit herself to any reasonable medical examination and give her consent to disclosure of any medical report to the relevant insurance company.

(c)
Car: The Company shall reimburse the Executive for all standing maintenance and running expenses of any car used by the Executive in connection with her employment up to a maximum of £[amount] and any additional insurance costs incurred up to a maximum of £[amount] per month. The Company shall in addition reimburse the Executive for the petrol and oil consumed during the use of the vehicle in connection with her employment. The Executive shall always comply with all regulations laid down by the Company from time to time with respect to company cars, and on the termination of her appointment for whatever reason and whether lawfully or not the Executive shall forthwith return her company car to the Company at its head office.
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